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Mr. Joe Nassif

Coburn, Croft & Putzell

One Mercantile Center-Suite 2900
Sst. Louis, Missouri 63101

Dear Mr. Nassif:

I am in receipt of your letter of March 8, 1991, which purports
to document settlement discussions between various potentially
responsible parties (PRPs) at the NL Industries/Taracorp
Superfund Site in Granite City, Illinois (the Site or the NL
Site) and the United States Environmental Protection Agency
(EPA). The discussions you refer to were initiated by several
parties responsible for the generation of hazardous substances at
the NL Site. The generator PRPs requested a meeting with
representatives of EPA on December 7, 1990, after each of the
generators received a Unilateral Order from EPA to commence
cleanup at the Site. The significant errors and omissions in
your efforts to document these discussions warrants a response.

Before documenting the specific details of the settlement
proposal, it is necessary to place the proposal made by the
various generators at the Site in the proper context, as your
letter fails to reference the circumstances of our discussions.
Each generator of hazardous waste represented in your sub-group
of responsible parties at the Site received a general notice
letter from EPA in November 1989, notifying them of their
potential liability at the Site. Each generator was also invited
to a meeting to discuss the Site in December 1989. The December
1989 meeting, among other things, provided a history of the Site
and discussed the remedial alternatives under consideration. The
alternatives were developed by NL Industries, a responsible party
at the Site who signed an administrative order by consent to
conduct the remedial investigation and feasibility study (RI/FS)
at the Site. Copies of technical documents regarding the Site
were immediately made available to the group of generator

respondents who identified Mr. Dennis Reis, legal counsel for , 3
o113 -0

Johnson Controls, as their contact person. The generator
respondents who approached EPA on December 7, 1990, were mehbers
of this group. The December 1989 meeting also announced the
anticipated schedule for future Site events, including the”
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January release of EPA's proposed plan, the opening of the public
comment period in January, and the expectation that a final
decision on the remedy for the Site would be made in March 1990.

On March 30, 1990, after careful consideration of all documents
relating to the Site, evaluation of literature relevant to the
cleanup, EPA guidance, and a thorough examination of various
ideas suggested in the public comment period, EPA selected a
remedy for the Site.

on June 25, 1990, EPA issued Section 122(e) special notice
letters to the various PRPs. Section 122(e) of CERCLA, 42 U.S.C.
§ 9622(e) sets forth certain negotiation procedures that may be
followed by the Agency. The special notice letter triggers a 60-
day moratorium on certain EPA response activities at the Site.
During this 60-day period, the parties represented in your

March 8 letter, among others, were invited to participate in
formal negotiations with EPA. This 60-day period is extended an
additional 60 days if EPA receives a good faith offer from the
PRPs attempting to negotiate a settlement with the EPA. A good
faith offer is a written proposal that demonstrates the PRPs'
qualifications and willingness to conduct or finance the design,
implementation, and monitoring of the remedy selected in EPA's
Record of Decision (ROD). A good faith offer must not be
significantly different from the ROD.

The generator respondents represented in your letter chose not to
take advantage of the negotiation period prescribed in CERCLA.
The members of your group failed to submit a good faith offer by
August 31, 1991, the end of the 60-day moratorium. The generator
respondents were formally notified of their failure on

September 14, 1990, in a letter from Norman R. Niedergang to

Mr. Dennis Reis, the individual identified as the contact person
for your group.

Section 122 negotiation procedures are designed, in part, to
allow Potentially Responsible Parties (PRPs) the opportunity to
implement the selected remedy at a site without unduly delaying
CERCLA cleanups. Settlement proposals received after the
negotiation period are not favored. 1In light of the PRPs failure
to take advantage of Section 122 and enter into meaningful
negotiations with EPA, a unilateral administrative order was
issued by EPA on November 27, 19950, pursuant to Section 106 of
CERCLA.

After these events, the group of generator PRPs you represent
approached EPA about the possibility of entering into meaningful
settlement discussions for the first time. Although EPA was
under no obligation to entertain a new proposal at such a late
date, a meeting was arranged for December 7, 1990. The generator
respondents represented at this meeting, apparently recognizing
the untimeliness of proposals they wished to make, attempted as
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an initial matter to offer justifications for their failure to
provide a good faith offer to EPA during the statutorily mandated
negotiation period.

Mr. Nassif, you and various other representatives of this
subgroup of generators have repeatedly portrayed your clients as
the victims of an uncooperative group of PRPs at the Site. You
have stated that certain parties, including Johnson Controls
(represented by Mr. Reis) are determined to litigate this case.
Representatives of AT&T and General Motors, in particular, have
informed me that there are ongoing disagreements between NL
Industries and Johnson Controls at other Superfund sites which
prevent them from entering into meaningful negotiations with EPA
regarding the NL Site in Granite City. You have also recognized
that the various lead contaminated cleanup sites NL Industries
and Johnson Controls are identified with around the country gives
them a mutual interest in fighting any remedy which sufficiently
addresses the significant health risks associated with lead
contamination at the Granite City Site. Various representatives
of the generators in your group have expressed their frustration
that NL Industries and Johnson Controls refuse to recognize the
strength of the record EPA compiled before reaching its decision
on a remedy for the NL Site in Granite City. Nevertheless, these
same parties initially chose to join a group led by Johnson
Controls.

AT&T, General Motors, and the other parties represented in your
March 8 letter made a deliberate tactical decision during the
formal negotiation period to join a PRP committee with objectives
you have considered unrealistic. This group failed to recognize
the imminent and substantial endangerment to the public created
by Site operations. AT&T and the other generators of hazardous
waste apparently calculated the significant financial benefit
they would receive if the initial PRP group's position prevailed.
Only after the negotiating posture taken by this group failed did
AT&T, GM, and others step forward to discredit the group they
initially supported and offer a new alternative.

In light of the PRP Committee's total failure to make a good
faith offer to EPA during the negotiation process, EPA entered
the December 7, 1990, meeting requested by the generator
respondents willing to listen to your ideas and proposals, but
unwilling to enter into protracted negotiations. This was stated
to representatives of your group before there was an agreement to
meet on December 7, 1990. The inaccuracies in your description
of events between December 7, 1990, when the generators first
made their proposal and February 21, 1990, when you called me to
withdraw the generator offer from EPA consideration are too
numerous to respond to in a meaningful manner. The remainder of
this letter will document our discussions and highlight a few of
the significant inaccuracies in your reporting.
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On December 7, 1990, EPA was tentatively presented with a
proposal from a group of generator respondents to resolve their
liability at the NL Site. The proposal contained the following
major points:

1. The generators would perform up to 35% of the Work
required at the Site;

2. The generators' tasks should be performed early in the
project so the generators could resolve their liability
without waiting for the entire cleanup to be complete;

3. EPA must allow the generators to conduct an
investigation into a remedial alternative (tilling) not
considered in the PRP-lead remedial investigation and
feasibility study; and

4, The possibility was raised by your group of a sliding-
scale which would allow generator respondents to
resolve their liability at greater than a 65% reduction
in their liability if certain respondents remained
uncooperative.

Each of the above elements was confirmed in a letter from Daniel
Bicknell of General Motors on December 13, 1990.

In a letter dated December 24, 1990, I provided Mr. Bicknell with
a formal response to the issues discussed at the December 7
meeting and in Mr. Bicknell's letter of December 13. Although
the generators' proposal requested EPA to reduce the legal
liability of almost every responsible party at the Site other
than NL Industries, the Site owner, by 65% (the reduction in
liability is actually significantly more than 65% when it is
considered that the settling generator respondents could then
allocate their already greatly reduced share of liability among
themselves), I agreed to present this offer to EPA and the U.S.
Department of Justice ("DOJ") management provided there was
agreement on certain provisions by the generators requesting this
settlement. First, the work done by the generators must be
consistent with the remedy selected for the Site by EPA
(eliminating the possibility of tilling) and second, the United
States receive certain assurances that in reducing the legal
obligations of the generator respondents by 65%, a viable
responsible party would remain to complete the cleanup of the
Site. In agreeing to recommend to EPA and DOJ that the United
States accept a 65% reduction in the liability of the generator
respondents at this Site, your group was presented with an
opportunity to obtain the settlement it requested without
needless posturing by either side or protracted negotiations.

AT&T and the other members of the generator group chose to
respond to the December 24, 1990 letter by continuing to insist
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on various changes to the remedy. The generator respondents,
hesitant to concede these points, insisted on making additional
demands to the United States as late as the week of February 18,
1990.

The first change the generator respondents initially reguested
was tilling as an alternative remedy. This alternative was not
considered in the PRP lead RI/FS for the Site, has been rejected
by other EPA Regions as so lacking in merit that it is not even
worthy of consideration as an RI/FS alternative, and received no
significant documentation of its effectiveness in any cleanup
even remotely similar to the situation in Granite City, Illinois.
This alternative was not recommended by any PRP during the public
comment period at the Site or for months after public comment,
yet has been known by Exide and possibly other major generators
as a methodology since at least 1988. It is also noteworthy that
AT&T, in its attempts to promote tilling, went so far in its
comments on the administrative order for the NL Site as to badly
mischaracterize the statements of researchers and scientists
studying lead remediation. When various parties, including

Mr. Barry Chalmers of the Maryland Department of the Environment
and Dr. Robert Elias of U.S. EPA's Environmental Criteria and
Assessment Office, were contacted to confirm the various
representations made in AT&T's comments, they contested the
validity of the characterizations made. Mr. Chalmers stated that
he was contacted by a member of the generator respondents'
committee and told that individual that the researchers in the
Baltimore study determined that tilling was not an effective.
means of remediation. On two occasions Dr. Elias, in personal
communications, has stated that the use of tilling as a remedy
has proven unsuccessful. A more detailed response on the use of
tilling as a methodology is found in EPA's January 1991, response
to comments received on the administrative order.

Despite numerous discussions regarding the ineffectiveness of
diluting lead contaminated soil (tilling), the members of your
generator group chose to withdraw their offer to perform 35% of
the Work at the Site. 1In place of a constructive discussion on a
workable settlement, your group joined with NL Industries and
Johnson Controls to present EPA with a global settlement offer.
The offer was predicated on EPA allowing the PRPs to perform a
tilling pilot project which would be considered for remediation
of the remainder of the Site. This offer was prepared by

Mr. David Butterworth and received by EPA in a correspondence
dated January 17, 1991, the day before the effective date of the
administrative order. A formal denial of this offer, predicated
on unacceptable terms, was sent to the parties on February 1,
1991,

Your March 8, 1991, letter states that in return for a concession
to drop tilling from the negotiations, EPA indicated it would
consider a "sliding scale" approach requiring the United States
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to release the generator respondents of greater than 65% of their
liability, depending on the number of generator respondents
participating in the settlement. The February 19, 1991
correspondence of General Motors technical representative,

Mr. Dan Bicknell, to Mr. Brad Bradley of EPA presents the opinion
you have often stated that in agreeing to a settlement where the
United States will compromise its claims to 65% of the generator
respondents' liability, settling respondents will still bear more
than three times their fair share of cleanup costs.

A sliding scale approach requiring greater than a 65% compromise
of the Government's claim has never been considered. This
position is documented in my December 24, 1990, response to

Mr. Bicknell‘'s December 13, 1990, letter.

There is absolutely no legal basis for the claims of

Mr. Bicknell, yourself, and the various other representatives who
have advocated the position that the willingness of EPA to even
consider a reduction in liability of 65% (let alone more than
this amount) is anything other than a tremendous compromise by
the United States. Courts have uniformly recognized that
CERCLA's "primary purpose ‘is the prompt cleanup of hazardous
wvaste sites.' J.V. Peters & Co., Inc. v. Admjnistrator, 767 F.2d
263, 264 (6th Cir. 1985). The Agency's agreement to enter into a
settlement in this case which compromises 65% of the government's
claim against virtually every defendant except NL Industries was
far from certain. Even as late as February 21, 1991, I was
willing to pursue this matter with EPA management. However, the
generator's expectations of an even greater compromise are
clearly unrealistic. Section 107 of CERCLA, 42 U.S.C. § 9607,
provides the opportunity for settling parties who believe they
have paid, as Mr. Bicknell calls it, more than their "fair
share," to seek contribution from non-settling parties for
necessary costs of response that are incurred consistent with the
National Contingency Plan. EPA's role in the process is to
enforce CERCLA to assure that the statute's primary goal, the
cleanup of hazardous waste sites, is obtained. The Courts, not
EPA, are the proper forum to help those in need of assistance in
determining the appropriate allocation between parties in a
CERCLA settlement.

Finally, regarding the soil-lead cleanup of residential areas at
the Site, let me say that throughout our discussions it was
understood by representatives of EPA and the Department of
Justice that the cleanup of lead contaminated residential soil
was an essential part of the generator respondents' offer. This
understanding was confirmed in writing in Mr. Dan Bicknell's
letter of December 13, 1990, when Mr. Bicknell stated that "the
generators are offering to do work in the areas of highest soil-
lead, thereby immediately reducing any potential unacceptable
risks to the public health =~--" (December 13, 1990 letter,

page 2). The generator respondents' stated intent to clean
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certain portions of the residential soils contaminated with high
concentrations of lead was further confirmed in Mr. Bicknell's
letter at pages 3-4 when he states the specific units of work the
generator respondents wished to exclude from their offer: post
construction work, home interior inspections, and other
contingency measures.

Not until the week of February 18, 1991, did any of the generator
respondents state that they were no longer willing to clean
residential soils as part of a negotiated settlement. The
residential soil cleanup is the portion of the Site which poses
the most immediate health risk to the public. The reason
indicated for the sudden change of positions was the potential
lack of participation of Johnson Controls, Allied-Signal, and
Exide in the generator offer. You informed me in our
conversations that AT&T and the remaining generator respondents
lacked the expertise to perform a residential soil cleanup
without the assistance of these parties. You also expressed the
concern the public image of your client might be tarnished
through public association of the company with Site
contamination. The issue of the increased costs of the cleanup
did not have the significance at the time of our discussions as
it does in your March 8, 1991, letter. The cost arguments in the
March 8 letter overlook the fact that our settlement discussions
allowed the generator respondents to develop cost estimates for
each part of the Work required to remediate the Site. Regardless
of the actual tasks assigned to the generator respondents by EPA,
since any potential agreement was based on an allocation of
remedial action work not to exceed 35% of the costs of
remediating the NL Site, the generators were protected from the
increased expenses you project in your March 8 correspondence.
Despite this protection, when it became clear to you that the
last minute changes in the generators' proposal were
unacceptable, you chose to call me on February 21, 1991, and
withdraw the offer from consideration.

Although there are additional inaccuracies in your attempt to
"document” our discussions, a point-by-point rebuttal of these
additional areas will serve no useful purpose.

The settlement discussions which occurred between December 7,
1990, and February 21, 1991, can be briefly summarized as
follows: A meeting was held at the request of various generator
respondents on December 7, 1990. At this meeting the generators
proposed that they perform cleanup tasks amounting to 35% of the
work at the Site. In a letter dated December 24, 1990, I agreed
to recommend such a settlement with your agreement on certain
terms. When it because clear that the generator respondents were
unwilling to meet those terms, the settlement discussions ended.

As this letter and the earlier correspondences you cite were not
submitted during the public comment period and have no bearing on
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the selection of a remedy at the Site or non-compliance with the
unilateral order issued to the parties, these documents will not
be added to the formal administrative record for the Site.

Sincerely,

lﬂ’ o 9

Assistant Regional Counsel
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Mr. Steven Tasher

Willkie, Farr & Gallagher _
Three Lafayette Centre -
1155 21st Street, WNW - © - R e
Washington, D.C. 20036-3302

Dear Mr. - Tasher:

This letter confirms my conversation with Ms. Janet Smith on
January 14, 1991, and our telephone conversation of January 15,
1991, which also included Ms. Smith. The letter is also a response
to our conversation and your letter of January 3, 1991. The letter
of January 3 presented an offer from NL to conduct the remedial
design and remedial action at the NL site. The offer was
contingent upon EPA's agreement to allow additional risk assessment
studies, a pilot study on tilling, pre-enforcement review of EPA's
evaluation of the tilling study, and substantial participation of
generator PRPs in the remedial action.

As you are aware, the January 3 offer was made only after U.S. EPA
issued a unilateral administrative order pursuant to section 106 of
CERCIA. The order wvas issued after NL failed to provide a good
faith offer in response to a special notice letter sent by U.S. EPA
on June 25, 1990. The special notice letter initiated the formal
negotiation process. NL failed to enter into good faith
negotiations with EPA during the negotiation period. Proposals
made after this time are not favored, and U.S. EPA is under no
obligation to cons:ldor a proposal under these circumstances.

Having u:l“ this, your proposal has nevertheless been given

.- significantr consideration. However, as we discussed, the proposal
-~ 1s not acceptable. The various conditions included "in your offer
" do not constitute grounds for negotiation. An extended discussion
- of your January 3 otfur no longer appears neceuary at this time,
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since the offer appears to be superceded by the January 17, 1991
offer presented in a letter from Mr. David Butterworth. The
January 17 offer lists NL as a participant. Enclosed is a copy of
EPA's response to that offer and a copy of EPA's response to the
January 18 letter of Mr. Dennis Reis.

Sincerely,
i L
Steven Siegel
Assistant Regional Counsel

Enclosure



: e ‘5 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8
i,, 4 230 SOUTH DEARBORN ST.
« CHICAGO, ILLINOIS 50604

FEB 01 1991
REFLY TO ATTENTION OF: 5CS~-TUB-3

Mr. David Butterworth .
Morgan, lewis & Bockius
2000 One Logan Square -
Philadelphia, Pennsylvania 19103-6993

RE: NL Industries/Taracorp Granite City, Illinois
Superfund Site

Dear Mr. Butterworth:

on January 17, 1991, U.S. EPA received your correspondence on
behalf of various companies to enter into a global settlement of
the above-referenced case. U.S. EPA recognizes the global
settlement offer demonstrates significant strides in the
cooperation between the owner/operator and generator Respondents at
this site. As you recall, U.S. EPA has been actively encouraging
this cooperation since November 1989.

Your January 17, 1991 offer is predicated on EPA allowing the
Respondents at this site to perform a tilling pilot project that
will be considered as a possible remedy at the site. U.S. EPA is
under no obligation to consider any offer at this time,
particularly when the offer is conditioned on the acceptance of the
untimely submittal of comments regarding the selected remedy at the
site. The comments U.S. EPA has received on the use of a tilling
remedy could have been submitted during the public comment period.
Moreover, the comments 4o not support the need to alter the
response action selected. It is therefore inappropriate for the
Agency to pursue discussions on a settlement conditioned by the
terms ocutlined in your letter of January 17, 1991.

Enclosed is a more detailed response to comments submitted to U.S.
EPA regarding tilling and other issues raised by the Respondents in
their commsnts to the unilateral administrative order issued
Novembcr 2z, 1990. S o - e
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Steverf Siegel
Assistant Regional Counsel

Enclosure

Printed on Recydled Paper

- —— e ——— e ——— ¢ o ¥ v W i e =



ELE

§ e % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION S
&5 4 230 SOUTH DEARBORN ST.
o CHICAGO, ILLINOIS 60604
FEB 01 191
o mvﬁammm 5CS-TUB-3
Mr. D@nnis Reis
Sidley & Austin
One First National Plaza
Chicago, Illinois 60603
Dear Mr. Reis:
Section VIII, paragraph 30 of the Administrative - - _ for Remedial

Design and Remedial Action at the NL Industries/Taracorp Superfund
Site in Granite City, Illinois, requires Respondents of the Order
to submit to EPA written notice stating their unequivocal intention
to comply with the terms of the Order. After the close of the
business day on January 18, 1990 (the effective date of the Order),
U.S. EPA received your telefax correspondence regarding the intent
of certain parties to comply with the Order. The one sentence
letter apparently links the parties willingness to comply with the
Order to EPA's willingness to enter into negotiated settlement
based on the terms of a letter U.S. EPA received from Mr. David
Butterworth on January 17, 1990. The parties represented by your
January 18 correspondence do not state their unequivocal intent to
comply with the Order. Therefore, each party is now subject to the
penalties described in Section XXVII, paragraph 80 of the Order,
which provides for penalties of not more than $25,000 for each day
in which the violation occurs and punitive damages in an amount at
least equal to, and not more than three times the amount of any
costs incurred by the Fund as a result of Respondent's failure to
take proper action. Enclosed for your information is a copy of
U.S. EPA's response to Mr. Butterwvorth's letter of January 17,
1991. , o

Sincercly,-.

W .V . St .S : oY
Assistant Regional Counsel : o o B

Enclosure

Printed on Recyded Paper



U.8. ENVIRONMENTAL PROTECTION AGENCY RESPONSE TO

GENERAL COMMENTS RECEIVED PURSUANT TO THE NOVEMBER 27,

1990, UNILATERAL ADMINISTRATIVE ORDER FOR THE NL

INDUSTRIES/TARACORP SUPERFUND BITE IN GRANITE CITY,

ILLINOIS - JANUARY 1991 ,

on December 21, 1990, a conference was held in Chicago, as
requested by various parties who received the November 27, 1990,
adninistrative order for remedial design and remedial action at
the NL Industries/Taracorp Site in Granite City, Illinois (the
Order). The Order was issued under the authority of section 106
of the Comprehensive Environmental Response Compensation and
Liability Act, as amended, 42 U.S.C. § 9601, et seqg., (CERCIA).
Each party who received the Order was entitled to a conference,
as stated in paragraph 77 of the order. U.S. EPA agreed to
accommodate each party who requested a telephone conference,

individual meeting, or the collective meeting held on

December 21.' The purpose of the December 21 conference was to

! The only comment to reflect dissatisfaction with EPA's
willingness to meet with the various parties was raised by Johnson
Controls, as presented by Mr. Dennis Reis in his 1letter to
Mr. Bradley of December 20, 1990. The source of the comment is
somewhat curious, since Mr. Reis was consulted before the meeting
to determine if December 21 was an acceptable date. Mr. Reis
stated that December 21 was acceptable and requested a morning
meeting. The meeting was held at 9:00 a.m. Johnson Controls is
also the only party to complain about EPA's willingness to share
information, particularly a technical gquidance document on lead
vhich Johnson Controls claims in its comments was "unreasonably"
withheld. Johnson Controls, through an associate of Mr. Reis, made
one verbal request for the information in question and stated there
was no hurry for the material. EPA called the associate when there
was a delay in sending the document to Johnson Controls and was
again assured there was no hurry. The document in question was
presented to the representatives of Johnson Controls one day before
the representatives had delivered the comments claiming the
document had been unreasonably withheld.
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discuss issues involving the implementation of the response
actions required by the order, the extent to which Respondents.
intend to comply with the order, and the order's applicability to
the Respondents. This letter serves as U.S. EPA's written
response to the issues raised at the conference and the primary
written comments received by U.S. EPA.

Several parties requested brief egtensionl of time to subnmit
comments at the beginning of the meeting. U.S. EPA agreed to
accept written comments until December 28, 1990, and agreed to
delay the effective date of the order until January 18, 1991.

The remainder of the meeting consisted of comments and/or
discussion of the following points: (1) criticisn~by several
generators who received the order that they were not provided
with adequate notice of the public comment period; (2) criticism
of U.S. EPA's selection of a remedy which requires the excavation
and replacement of soils with concentrations equal to or greater
than 500 ppm of lead; and (3) a discussion on whether tilling is
an appropriate remedy at the NL Site.

Before discussion of the above points took place, government
representatives asked the order recipients if they needed
clarification on any provisions of the order or the scope of work
attached to the order. No discussion was desired. Respondents
vere encouraged to raise all issues consistent with the purpose
of the meeting, as defined in Section XXVI of the order. The

order recipients were also asked at a later point in the meeting
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whether any remedy or technology other than tilling requires
discussion. No one raised additional issues for discussion.

U.S. EPA strongly believes the generators who received the
order were provided with more than the required statutory period
of time to comment on the selected remedy at the Site. Several
of the major generators were initially made aware of the Site as
far back as 1984 when they received an information request from
U.S. EPA. A list of these generators is found in the Agreement
and Administrative Order by Consent, U.S. EPA Docket No.
V-W-85-C-006, section D, paragraph 8. This agreement required NL
Industries, Inc. to perform the remedial investigation and
feasibility study at the Site. The Site is also listed in the
Federal Register as a National Priorities List Site. The
identity of the remaining generators was unknown to U.S. EPA
until October 1989. All parties identified as potentially
responsible parties (PRPs) were sent notice letters in November
1989, and invited to a meeting to discuss the site in December
1989. The December meeting, among other things, provided a
history of the site and discussed the remedial alternatives under
consideration. Copies of technical documents were available for
review and the representatives of Johnson Controls, who assumed
chairmanship of the generator PRP committee, were provided with a
copy of each technical document immediately upon verbal request.
The December meeting also announced the anticipated schedule for
future site events, including the January release of EPA's

proposed plan and the opening of the public comment period. EPA



4
also announced its expectations that a final decision on the
remedy for the site would be made in March 1990. Representatives
of EPA answered all questions raised at the meeting before
leaving the room to allow the PRPs to organize into a committee.

Events subsequent to the December 1989, meeting occurred in
a manner consistent with how EPA informed the potentially
responsible parties the events would occur. On January 10, 1990,
EPA released its proposed plan and announced the beginning of a
45-day public comment period. The public comment period was then
extended until March 12, 1990. Notice of a public hearing in
Granite City, Illinocis, on February 8, 1990, attracted
approximately 250 people and newspaper, radio, and television
coverage. In addition to the February 8, 1990 meeting,
representatives of EPA held several availability sessions in the
Granite City area and were avajlable to all parties requesting
the opportunity to discuss the proposed remedy with EPA. The
above described efforts to obtain public comments go well beyond
the minimum requirements of CERCLA.

The concerns raised at the December 21, 1990, meeting
regarding the PRPs discontent with the remedy selected and a
proposal to consider an alternate remedy (tilling) are not
timely. The appropriate time for the PRPs to consider and
comnment on the various remediation techniques is during the
preparation of the feasibility study and during the public
comment period on EPA's proposed plan. Any comments questioning

the remedy should have been raised during the public comment



5

period. U.S. EPA responded to the comments raised in a timely
manner during the public comment period (See Appendix B of the
Record of Decision [ROD] and the Responsiveness Summary to the
comments received during the public comment period). The
National 0il and Hazardous Substances Pollution Contingency Plan
(NCP) has specifically addressed the issue of comments submitted
after a decision document has been signed. 40 C.F.R.
§ 300.825(c), "Record requirements after the decision document is
signed™, provides that:

The lead agency is required to consider

comments submitted by interested persons

after the close of the public comment period

only to the extent that the comments contain

significant information not contained

elsewhere in the administrative record file

which could not have been submitted during

the public comment peried and which

substantially support the need to

significantly alter the response action. All

such comments and any responses thereto shall

be placed in the administrative record.

The comments received by NL Industries and Johnson Controls
do not fulfill the requirements of 40 C.F.R. 300.825(c). Both
parties had ample time to provide comments during the public
comment period and have ‘not submitted information which
substantially supports the need to significantly alter the
response action. Although EPA is not obligated to respond to
comments challenging the Record of Decision (ROD) which are
submitted outside of the public comment period and are not part
of the Administrative Record for the selection of a remedy at the
Site, the comments on the Order essentially challenging the ROD

have been read and considered by EPA. The following is a summary
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of EPA's analysis of the verbal and written comments submitted
regarding EPA's selection of a remedy requiring the excavation of
lead~-contaminated soils of 500 ppm or greater in residential
areas and the tilling remedy proposed as an alternative to
excavation.

NL Industries’ submitgal consists primarily of a draft copy
of a report from the "Lead in Soil" task force of the society for
environmental geochemistry and health.. EPA does not believe the
report substantially supports a need to alter the response action
and questions the advisability of relying on a draft version of
this report. .

NL Industries, in its letter of December 26, 1990,
criticizes EPA for its use of modeling to support the 500 ppm
cleanup level. EPA finds it curious that NL chooses to criticize
the Agency for using the Integrated Uptake/Biokinetic Model (U/B
Model) to support the ROD. EPA's use of the model was initially
requested by NL in the commeﬁts submitted during the public
comment period. A discussion of the results of EPA's initial
application of the model in the version avajilable at the signing
of the ROD is found in Appendix B of the Record of Decision.

Johnsom Controls submitted detailed comments challenging
U.S. EPA's selection of a 500 parts per million (ppm) cleanup
standard for areas which lead contaminated soil must be excavated
and replaced with clean soil. The comments were prepared by a
paid contractor, TRC. The comments, submitted pursuant to

paragraph 79 of the order, follow comments prepared by TRC which
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were submitted by Johnson Controls on August 31, 1990, which
address the same topic. U.S. EPA, in a letter dated September.
14, 1990, responded to Johnson Controls August 31, 1990
correspondence and discussed the misperceptions and inaccuracies
of TRC's technical comments. The focus of EPA's response was a
discussion of TRC's misuse of the U/B Model. The focus of the
discussion below is the December, 1990, comments of Johnson
Controls, as prepared by TRC. The following comments are not
designed to be a point by point response to the comments of
Johnson Controls, but summarize EPA's response and address some
of the weaknesses in the Johnson Controls/TRC presentation.

U.S. EPA agrees with Johnson Controls that site specific
factors are important in determining a proper remedy at the NL
site. However, the comments do not recognize that there are many
important factors that the Granite City site shares with other
sites which involve the remediation of lead contaminated soil.
Common factors should not be ignored, nor should the assessments
of an appropriate remedy at other sites which must clean lead
contaminated soils. U.S. EPA has reviewed the Marjol removal
site in Throop, Pennsylvania and existing records of decisions at
other Superfund sites faced with soil/lead cleanups. A review of
these decisions indicates that Region V's selection of a 500 ppm
cleanup standard represents the maximum acceptable level for lead
in soil.

Among the factors which can be compared from site to site

are the form of lead contamination and the population of people
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who are or will be exposed to the contamination. It is generally
accepted that lead contamination from lead smelter sites is more
bioavailable than lead contamination from lead milling or mining
sites and therefore poses a greater riuk'to the exposed human
population. The biocavailability of smelter lead is higher than
lead from mining sites because the smaller particle size and
chemical form increase the degree of absorption in the human gut.
While the NL site is a smelter site, the studies relied on by
Johnson Controls are mining sites which will underestimate the
risk of the lead to humans. A review of mining sites, however,
indicates that EPA has determined that even these sites may
wvarrant a 500 ppm cleanup standard for lead in residential soil.
An example is found in reviewing the Sharon Steel Superfund site.

A second comparison of the various soil/lead sites involves
a consideration of the population exposed to the lead which is
related to their access to the contaminated material and
frequency of exposure. It is generally agreed that children
represent a sensitive subset of the population who are at greater
risk to adverse health effects from exposure to lead. Generally,
the risk at a site increases along a continuum, with an
industrial site which will not become residential in the future
posing less of a risk, a site which is not now but may become
residential in the future posing a somewhat greater risk, and a
site which includes urban residential areas posing the greatest
risk. The NL site is in an urban residential area, the category

which poses the greatest risk due to constant early exposure to
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the population. EPA‘also notes that the type of community in an
exposed area is significant. For example, a retirement village
is less likely to have as many children (the critical '
subpopulation) exposed to the soil/lead contamination than a
neighborhood with young children. Areas with bare areas of soil
present a greater risk than areas where the soil is uniformly
covered. EPA observations in the areas contaminated with lead
reveal that bare patches of soil are not uncommon and that the
areas in question are residential areas and neighborhoods with
families, children, and parks. Again these observations place
the NL site in a higher risk category than many other sites which
are not residential. A review of cleanup decisions at these
sites, however, reveals that even industrial areas have selected
the 500 ppm cleanup standard and often a more stringent standard
is established. Some sites have required cleanups doﬁn to
background levels of lead, other sites have required a 200 ppm
standard. The Marjol site choose a cleanup range between 200-300
ppm. All soils at this site which contain lead concentrations
greater than 200-300 ppa require excavation and the replacement
of the contaminated soil with clean soil. Again, this review of
other sites indicates that the 500 ppm standard selected at the
NL site is the maximum allowable concentration of lead in soil
which may remain after excavation. Another factor considered by
EPA which is characteristic of different sites is the increase in
adverse health effects which would be expected due to the

synergistic nature of metals in industrial areas (i.e. lead and
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arsenic). The 500 ppm cleanup level was also the level
independently arrived at by the State of Illinois and required
for State concurrence on the Record of Decision. |

TRC, in its critique of the cleanup level established by
EPA, suggests that the basis of support for the cleanup level is
the reports of Milar and Mushak (1982), Mielke, et al. (1988) and
Shellshear (1975). They ignore the litoraturc summaries and
recommendations presented in (1) U.S. EPA OSWER Directive
#9355.44-02, 1989; (2) USDHHS, Preventing Lead Poisoning in
Young children, 1985; and (3) oOntario Lead in Soils Committee,
Review and Recommendations on a Lead in Soil Guideline, 1987
(OLSC), as well recommendations of other health agencies across
the country including the Minnesota Pollution Control Agency and
the Minneﬁota Department of Health, the California Department of
Health Services, etc. A need for a lower cleanup level has also
been echoed by individual researchers in the lead field, both in
publications and personal communications, including Barltrop
(1975), Yappee (1983), Bornschein (personal Communication), as
well as those cited. Thus the basis for the 500 ppm soil lead
cleanup level for children exposed daily in a residential setting
can hardly be considered casual.

TRC attempts to discredit the Milar and Mushak (1982) study
because it relates blood lead levels to house dust levels rather
than to soil lead levels. In fact, they state that "the house
dust level/blood lead level described ..... has very little

relevance to the blood lead response to soil lead." Blood lead



11
studies give evidence of the importance of the contribution of
outdoor soil/dust lead to blood lead levels in older children:
(ages 2-6) and outdoor soil/dust lead to indoor dust lead loading
and blood lead levels in younger children (under age 2). The
relationship between soil lead and house dust lead has been
examined in great detail, as the consultants themselves attest to
later in the discussion in section 2.1.4. However, in this
section, they maintain that "the most important sources of dust
lead appear to be unrelated to soil lead". This would suggest
that homes without lead paint should have low dust lead levels.
Analysis of homes at Superfund sites and in the Cincinnati Tri-
City Study (remediated homes with no lead paint) have been used
to derive factors for outdoor soil loading to indoor dust.
Dr. Robert Elias of the U.S. EPA Office of Research and
Development (ORD) has provided information on this relationship
and has examined existing data at length to develop indoor dust
loading factors for the updates of the Lead Uptake/Biokinetic
Model (U/B Model).

Recent blood lead {cvcl studies sponsored by the Agency for
Toxic Substances Diseas‘ Registry (ATSDR) at Superfund sites have
included an examination of the relationship between soil
lead/blood lead levels and soil lead/indoor dust lead levels. A
recent example is the significant correlation between indoor
floor dust lead and outdoor dust/soil lead levels reported in the
Leadville Metals Exposure Study conducted by the Colorado
Department of Health and ATSDR.
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The ratio used in the U/B Model is an average value; the
contribution of soil lead to house dust lead may well be greater
in older, drafty homes, homes which use natural ventilation
rather than air conditioning in summer, and homes which have
increased transport of outdoor soil/dust into the home due to
children and pets. These are just the conditions which exist in
the Granite City Superfund site area. Thus to deny outdoor
soil/dust lead as a major source of indoor lead is frivolous and
misleading, as is the consideration of indoor dust lead loading
from operating smelters, milling/mining sites and inner-city
structures with deteriorating paint. These latter scenarios are
known to give different soil lead/blood lead and soil lead/house
dust lead correlations. TRC quotes Steel et al. data from mining
communities its their discussion, although the differences in
indoor dust loading between mining/milling sites and smelter
sites is well accepted.

TRC chose to focus on house dust when considering the report
of the Ontario Lead in Soil Committee (1987, doc 105). They, in
fact, ignore the concluding recommendations of the committee: "a
1000 ppm guideline level is appropriate for areas to which
children do not have routine access, while a guideline level
between 500 and 1000 ppm is appropriate for areas to which
children do have routine access®™. The report also includes the
recommendations of the Royal Society of Canada: "for clean-up
around lead-processing or lead-using plants, soil lead levels of

up_to 500 ppm are acceptable for residential areas and for
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gardens and allotments, while levels of up to 1000 ppm should be
acceptable for ....areas to which children have only intermittent
access.”

The misleading nature of TRC's presentation is further shown
in their uﬁe of the above report. They cite the conclusion that
"remediation of house dust lead is more important than
remediation of soil lead® without further explaining the
importance of the contribution of the sources of lead to the
remediation or that blood lead measurements represent a snapshot
in time. The temporal component is very important when examining
the results of blood lead level measurements. It would be
expected that when the primary source of lead dust is outdoor
soil, blood lead measurements taken before the house dust
lead/socil lead levels had reequilibrated would appear to indicate
that remediation of house dust alone could solve the elevated
blood lead problem. Unfortunately, this is not the case, and
blocd lead levels will rise again as house dust levels increase
unless a permanent remedy, such as removal of lead contaminated
soil, is undertaken.

U.8. EPA, Region V, chose not to rely on the U/B Model as
the basis for recommending a 500 ppm cleanup standard when the
proposed plan for the site was released because of the Model's
evolving nature as a risk assessment tool. However, when public
comments requested that the U/B Model be evaluated in the
selection of a remedy, Region V employed the use of the U/B Model

(version 2.0, the only version available at the time of the ROD)
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to further evaluate the lead soil cleanup level propcsed for this
site. The U/B Model is primarily a risk assessment tool used to
determine lead exposure and predict a distribution of blood lead
levels in those exposed. When used to determine risk -- the age
range of the critical exposed popuiation, the cut-point and
allowable percentage of children over the cut-point must be
stipulated. U.S. EPA, Region V aid nog stipulate or endorse
values in the application in question.

Instead, EPA used the values recommended in the comments
submitted by NL Industries. Using these values, EPA demonstrated
that if the U/B Model alone was relied on to determine a cleanup
level for lead, approximately 8.5 percent of the exposed children
under the age of six were predicted to attain blood lead levels
greater than 15 micrograms per decaliter (15 ug/dl) and a more
stringent cleanup standard than EPA recommended would be
mandated.

Johnson Controls, in August 1990, submitted untimely
comments asking EPA to again consider the use of the U/B Model.
These comments were followed in the December 1990 comments
Johnson Controls submitted pursuant to the Order, which also
contains an extended discussion on the application of the U/B
Model. U.S. EPA has rerun the current version of the U/B Model
(version 4.0) using currently acceptable toxicological parameters
(Exhibit A); the data is included in this presentation. It can
be seen that with a 500 ppm soil cleanup level in Granite City,

the current version of the model indicates that greater than 5%



15
of the children will still exceed an acceptable blood lead level
of 10 ug/dl. The 10 ug/dl cut-point was previously discussed in
EPA's letter to representatives of Johnson Controls dated

September 14, 1990.

U.S. EPA has also evaluated the use of the U/B Model based
on different guidelines currently being discussed at EPA
Headquarters; the 500 ppm cleanup standard is the least stringent
acceptable cleanup standard under these guidelines. A closer
look at EPA's risk assessment approach used for other chemicals
at Superfund sites reveals that allowing 5% of the population to
suffer from lead poisoning may not be acceptable and clearly is
not consistent with the 10°¢ risk approach generally employed by
the Agency. Region V anticipates formal gquidance on the use of
the U/B Model which adopts an approach to the assessment of risk
at lead sites which is consistent with the risk assessment
approach for other chemicals at Superfund sites. Official
Superfund gquidance may soon stipulate that 99.5% of the exposed
children in lead-contaminated Superfund sites must maintain
blood-lead levels below 15 ug/dl rather than requiring 95% of the
children to measure less than 10 ug/dl. This curve is also
included as Exhibit B. Under either scenario at the NL/Taracorp
Superfund Site, however, the 500 ppm lead cleanup level selected
for the Site is appropriate and the maximum allowable level to
prevent undesirable health effects in the children living in this

area.
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U.S. EPA disagrees that the prediction of children's blood
lead levels for Granite City need to be verified by a complete
blood lead/environmental lead study. It is not U.S. EPA's intent
nor is it practical to validate the U/B Model at every Superfund
site. The purpose of the model is to eliminate the need for
biological screening at every site. EPA does believe that blood
lead studies are a desirable and needed tool to identify children
vho may need medical and/or follow-up intervention in areas where
severe lead poisoning is common. It is emphasized that
biological monitoring is pnot required for other chemicals of
concern at Superfund sites and that the approach advocated by
Johnson Controls is inconsistent with EPA policy. Most Superfund
sites do not offer the possibility to obtain unbiased,
statistically significant measurements of blood lead levels. One
of the main reasons for doing biological monitoring is to
determine the range of blood lead levels in the childhood
population. The geometric standard deviation (GSD) used to
calculate the blood lead distribution in the U/B Model (1.42) has
been found to be too low in many cases, thus causing the blood
lead predictions to be too low.

It showld be further noted that a blood lead study was done
by the Illinois Department of Public Health (IDPH) in Granite
City in 1982. Blood lead levels for 35 children between the ages
of 1 and 7 were reported: Twenty of the 35 children (20/35)

(57%) had PbB levels > 10 ug/dl; 10/35 (29%) were > 15 ug/dl and
3/35 (8.6%) were > 25 ug/dl. Comments on Exhibit B, page 19 of
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the comments submitted by Johnson Controls would tend to indicate
that these blood lead levels are not of concern. As discussed
above, EPA disagrees with this assertion. TRC also fails to
recognize that deposited smelter dust could represent a threat
forever until removed.

It is the best professional judgement of U.S. EPA, Region V,
based on available literature and site specific information, that
a s0il clean-up level of 500 ppm is the maximum acceptable level
for the residential NL/Taracorp Superfund site. The approach
taken by TRC appears to be to criticize and invalidate virtually
every study conducted by experts which may be utilized in
determining an acceptable soil-lead level. As TRC points out in
its extensive criticism of the bulk of the lead literature--it is
difficult to do a perfect study. EPA, however, questions the
usefulness of the TRC approach of criticizing virtually every
study that has been conducted and also questions the
qualifications of the individuals who prepared the comments for
Johnson Controls. Johnson Controls does not list the authors'
credentials in its conmgntl. EPA has conducted a literature
search and was unable to document any previous articles on lead
remediation by the authors, who apparently are being relied upon
as experts who can credibly attack the validity of existing lead
studies. TRC's assertions that only pure matched data should be
examined to look at the relationship between environmental lead
and blood lead is inconsistent with the approach taken by EPA and

most researchers. EPA, in reaching a cleanup decision, examined
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a variety of documents which presented different viewpoints. The
TRC approach indicates a result oriented bias which is evident in
TRC's willingness to dispose of data which does not suit its
conclusions and support its conclusions.?

An additional topic discussed at the December 21 meeting and
presented in comments submitted pursuant to the order was the
suggestion that EPA consider an alternate remedy at the site. NL
Industries, Johnson Controls, and a number of other order |
recipients stated a preference for tilling contaminated soil at
the site rather than excavating the soil and replacing it with
clean soil.

NL Industries was represented by Mr. Steven Tasher.

Mr. Tasher stated his belief that tilling should be considered as
a remedy. However, Mr. Tasher was unable to explain why NL did
not consider tilling while conducting the feasibility study for
the Site. NL was also represented at the December 21 meeting by

a paid technical consultant from Environ. The consultant,

2 TRC's apparent willingness to mold its arguments to a
desired conclusion also appears in other portions of its
presentation. For example, TRC states that "lead in soil is, at
most, a weak contributor ¢to children's blood lead. "TRC
Investigation, December 1990, p.iii. However, TRC also states that
*. . . soil and house dust are far and away the dominant influence
on children's blood concentrations . . ." and that "soil and house
dust were the overwvhelming influences on children's blood lead
levels™ at four smelter sites TRC previously studied. "Adjustments
in the lead uptake/Biokinetic Model to predict blood lead levels
for children at Granite City," TRC Environmental Consultants, Inc.,
August 30, 1990, Tab 3, p.iii and p.23. TRC's statements
emphasizing the contribution of soil lead to blood lead appear in
a document which examines air-lead regulations and concludes that
air regulations should not be made more stringent; TRC's statements
minimizing the contribution of soil lead to blood lead appear in a
document advocating a less stringent soil lead cleanup standard.
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however, admitted having no previous experience with tilling
remedies and was unable to provide any studies evaluating the
effectiveness of tilling as a remedy.

Johnson Controls stated its support of tilling as a remedy
and its belief that EPA has mischaracterized tilling as dilution.
Regional employees of EPA as well as members of EPA's
Environmental Criteria and Assessment Office have reviewed
Johnson Controls comments and unanimously agree that tilling is
Clearly a dilution remedy increasing the volume of contaminated
soil.

Only one set of data explqring the results of a tilling
project was provided to EPA. The data, provided by Exide and
referenced by Johnson Controls, appears to demonstrate that
tilling, to some degree, diluted the concentration of lead in the
surface soils of industrial property owned by Exide in Alabama.
No data were presented indicating the effectiveness of tilling at
the Alabama Site in reducing the threat of the contaminants to
human health and the environment or the type of soils to which
such a technique might be applicable. The documents submitted by
Exide indicate that the Alabama project was a private project of
Exide's. The State of Alabama made clear in its correspondence
with Exide that it was not sanctioning tilling as a remedy
sufficient to avoid potential Superfund liability. It is
noteworthy that the Alabama project was conducted on industrial

property and not residential property.
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AT&T submitted comments which also recommend tilling as a
potential remedy. Two sources were stated in the comments in
support of tilling. First, ATLT states that tilling is the |
subject of a three year study financed by U.S. EPA in Baltimore
Maryland. Mr. Barry Chambers, Program Administrator, Toxics
Operations, Maryland Department of the Environment, was contacted
to confirm this information. Mr. Chambers stated that he was
contacted by a representative of one of the Respondents in this
matter and informed that individual that tilling was considered
for review in the Baltimore study, but it was concluded that a
study of tilling was not worthwhile. Members of the Baltimore
project determined that the excavation of lead contaminated soil
would be more beneficial than tilling the soil. The decision was
reached when it was agreed the excavation of contaminated soil
and its replacement with clean socil was more health effective
than a tilling remedy. Mr. Chambers also stated that the
economic benefits of tilling the soil were suspect. Hard-packed
urban soil, according to Mr. Chambers, does not readily lend
itself to tilling. Excavation, combined with the replacement of
contaminated soil with clean soil, also results in significantly
lover levels of lead at the soil surface than reductions which
may or may not be achieved by a tilling remedy. TRC did not
contact either of the other two cities involved in this soil
remediation study -- Boston and Cincinnati.

Boston has reported trying rototilling on residential
properties in their study area with poor results due to equipment
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failure. The type of equipment needed in residential areas broke
down 3-4 times, with the blade breaking in one instance. Their
conclusion was that rototilling was not cost effective in
residential areas - which are highly compacted and often offer
limited areas for access. Hand work was less labor and cost
intensive.

Cincinnati reported rototilling one vacant property that met
the protocol criteria for tilling. SOil lead levels were reduced
to an average level horizontally, but did not yield a reduction
by mixing with deeper soils due to the inability to achieve
complete mixing through tilling; the property was subsequently
excavated. Cincinnati suggests that tilling, removal of soil,
mixing in a mixer and respreading of completely mixed soil may
offer some alternative to disposal, but this approach is likely
to be more costly. (Personal communication with N. Zaremba, Lead
Free Kids, Boston; S. Clark, University of Cincinnati:
Cincinnati; attendance at the January 22-23, 1991 meeting of the
Urban Soil Lead Abatement Demonstration Projects Meeting,
Baltimore, MD)

The second item used by AT&T to support its position that
tilling is an appropriate remedy is an article by Dr. Robert
Elias of U.S. EPA's Office of Research and Development. AT&T
states that Dr. Elias is a proponent of tilling. An examination
of the article submitted by AT&T, however, reveals that Dr. Elias
merely considers tilling conceptually as one method that may be

used to reduce concentrations of lead in soil. Dr. Elias
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confirmed this interpretation of the article in question in a
meeting held January 9, 1991. Dr. Elias stated that he is not a
proponent of using tilling as a method of remediating lead
contaminated soils in residential soils at Superfund Sites, but
merely prepared an article which stated conceptually the various
methodologies which could be considered in remediating
contaminated soils. _

Federal Cartridge submitted documénts obtained from the
State of Minnesota as the basis for its support of a tilling
remedy. The documents state that Minnesota has proposed rules
requiring homeowners to dilute lead contaminated soils by tilling
the soils. The proposed rules, however, add no evidence to
support the applicability or effectiveness of tilling as a means
of remediating contaminated soils.’ The rules proposed by the
State of Minnesota are also proposed in a very different context
than a Superfund cleanup. Minnesota's proposal places the burden
on homeowners to clean the soil and does not address the issue of
cleaning soils derived from a known point source of the
contamination. CERCLA places the responsibility for cleaning
contaminated property with the parties CERCLA defines as
responsible for creating the contamination.

Despite any evidence submitted by the Respondents which
could provide a sound basis for U.S. EPA to support a pilot study

3 The proposed rules cite the apparent support of tilling
as a remedy by Mr. Joseph Dufficy of U.S. EPA. Mr. Dufficy was
unawvare that he was cited in the proposed rules and stated that he
does not endorse tilling as a remedy.
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of tilling at the Site, the number of commenters raising the
issue of tilling prompted regional personnel to further
investigate the appropriateness of this remedy. Members of
Region V attended a national seminar on the cleanup of lead
contaminated residential soils which was held on January 8-9,
1991. The seminar was attended by approximately one hundred
individuals working on lead cleanup sites around the country.
Attendees included representatives of the U.S. EPA Regions and
Headquarters, the U.S. EPA Office of Research and Development,
the U.S. EPA Office of Environmental Criteria and Assessment,
various states, and others. The entire group was asked whether
they had experience or comments on tilling as a form of
remediation for lead contaminated soils. Every response to the
question stated that the Ailution of lead in residential soils
through tilling is not a recommended form of remediation. Not a
single commenter was aware of the use of tilling to remediate
residential soil-lead contamination and no one was willing to
endorse tilling as a remedy. Region V also obtained a recent
survey of all Records of Decisions which states that no site has
adopted this dilution r;ncdy to remediate lead contaminated
soils.

The comments received on tilling ignore certain inherent
flaws in the use of tilling as a remedy when compared with the
excavation of contaminated soils and the replacement of the
contaminated soil with clean soil. First, a cleanup as

established in the ROD results in clean soils at the surface
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rather than soils diluted to somewhere under 500 ppm of lead.
Clean soils reduce the exposure levels to the population and
excavation removes the contaminated soils from areas of public
access. The contaminated soils will be isolated in an area
covered with a RCRA compliant cap and a bottom liner. Second, a
tilling remedy will result in an increased volume of contaminated
soil. One of the nine criteria for evaluating remedial
alternatives established by the CERCLA National Contingency Plan
(NCP) is "reduction of toxicity, mobility, or volume." Tilling
increases the volume (excavation does not) and does not reduce
the mobility of lead (the selected remedy reduces airborne
mobility by placing contaminated soil under a RCRA cap and
backfilling excavated areas with clean soil). If lime is added
to tilled soil, it may reduce mobility of lead in the soil;
however, this practice is of questionable utility in residential
areas and has not been shown to be permanent. Third, the
possibility exists that future information concerning the
toxicity of lead will require further remediation at the Site.
The tilling remedy, by increasing the volume of contaminated
soil, may increase the cost of future remediation and be more
disruptive to the community. An excavation remedy is anticipated
to eliminate the need to return to areas once they are
remediated, since the soil used to replace the contaminated soil
will already be clean. Fourth, tilling does not remove soils
from areas where children have unrestricted access. Even with

sod placed over lead contaminated soil diluted by tilling,
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observations in the Granite City area indicate that bare patches
of soil are not uncommon. Exposed soil, even after tilling, will
place children and other individuals at risk. An excavation
remedy removes the contamination from areas where children and
others will have access.

Based on written comments réceived and statements made by
Respondents at the December 21, 1990 nqcting and in subsequent
discussions, it appears that there is a misconception regarding
the 500 ppm residential lead soil cleanup level. The 500 ppm
cleanup level was set by U.S. EPA based on excavation as the
cleanup method followed by replacing removed soil with clean
soil. Both of these requirements, 500 ppm and excavation, are
explicitly stated in the ROD. It is incorrect for the
Respondents to view the 500 ppm cleanup level as a standard to be
achieved by any avajilable remediation technigque. The cleanup
standard is 500 ppm, using excavation. 1In selecting the 500 ppm
level, U.S. EPA assumed that clean backfill would be used
following excavation to provide a clean surficial layer of soil
with very low lead concentrations (approximately 25 ppm).
Tilling will not achieve this, and the 500 ppm cleanup level was
not selected with tilling in mind. The level would have
certainly been significantly lower if tilling were selected as
the cleanup method. The proposed use of tilling is clearly
inconsistent with the letter and the intent of the ROD. It is
also inconsistent with Illinois law, which will be discussed

later in this response.
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Comments received during the comment period largely ignore
site specific factors which must be considered even if EPA was
villing to consider an experiment with an untested remediation
technique such as tilling. The NL/Taracorp Site in Granite City
will require the removal of lead contaminated soil at a large
number of residences. An experiment on the short and long term
effectiveness of a tilling remedy is best conducted on industrial
property or an area with no or minimal access to children. The
area the Respondents propose for tilling, however, is a
residential community with unrestricted access and a large number
of people. Region V at this time does not consider such an area
appropriate for experimenting with tilling as a remediation
alternative at a Superfund Site.

Even if U.S. EPA was to consider the dilution of soil
through tilling as a remedy, the tilling alternative proposed by
Respondents is not a proper remedial alternative in the State of
Illinois. Section 121(4)(2) of CERCLA, as amended, requires that
remedial actions must at least attain Federal and more stringent
State applicable or relevant and appropriate requirements (ARARS)
upon completion of the remedial action. The Illinois lead
Poisoning Prevention Act, Ill. Rev. Stat. ch. 111 1/2, par. 1301
et seq., as implemented by the Illinois Administrative Code, Part
845, defines the permissible limits of lead in soil at section
845.50. The permissible limit for lead in soil which is readily
accessible to children under age 16 is 200 micrograms of lead per

gram of soil. Section 845.30 states that lead hazards must be
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removed or permanently covered. The remedy selected by U.S. EPA
and IEPA will remove the lead contamination greater than 500 ppm
through excavation and cover remaining lead with clean soil. A
tilliﬁg remedy neither removes the scil or permanently covers the
soil. Tilling would leave the property owner out of compliance
with the Illinois Lead Poisoning Prevention Act and, by
increasing the volume of contaminated soil, will actually
increase the burden on the property owner who attempts to comply
with the Lead Poisoning Prevention Act. Representatives of the
Illinois Department of Health have been consulted and agree with
U.S. EPA's interpretation of the Lead Poisoning Prevention Act.
U.S. EPA considers this act an ARAR that must be complied with in
remediating the Granite City Site.

U.S. EPA has reviewed the comments received regarding the
order and the selected response action. It is U.S. EPA's
determination that the response actions the Respondents are
ordered to comply with are necessary and appropriate actions

under CERCLA to protect human health and the environment.
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